similar fact patterns. In confronting religious tort cases, courts have held either that the Free Exercise Clause does not apply or, conversely, that it completely prevents recovery.
The unpredictability created by both the application of traditional, ad hoc free exercise analysis and the open-endedness of the intentional infliction of emotional distress tort may have a chilling effect on religious actions. Unable to predict the legal implications of their religiously motivated actions, riskaverse religious actors may cease to engage not only in actionable conduct, but also in conduct that would be protected under the Free Exercise Clause.
To address the possible chilling effect in religious tort cases, I propose that the "definitional balancing" 7 approach established in defamation law should be extended to cases alleging "outrageous" religious conduct. This approach allows recovery in tort but balances First Amendment concerns within the definition of the tort itself by making recovery more difficult. Part I outlines the tort of intentional infliction of emotional distress; the traditional, ad hoc balancing analysis used by courts in free exercise cases; and the constitutional questions raised by religious tort claims alleging intentional infliction of emotional distress. This part shows how the open-endedness of the intentional infliction of emotional distress tort, combined with the free exercise balancing analysis, produces ad hoc results in cases against religious defendants. Part II briefly summarizes defamation law as the Supreme Court has outlined it and details the elements of the definitional balancing approach adopted by the Court. Finally, Part III proposes that a definitional balancing approach similar to the one used in defamation law should be applied in religious tort cases alleging intentional infliction of emotional distress. This part reviews previous incomplete attempts to apply definitional balancing (either implicitly or explicitly) in religious tort cases. It then proposes a comprehensive solution, suggesting that the proper application of the intentional infliction of emotional distress tort to religiously motivated conduct will include a standard for recovery requiring proof of common law malice, a higher standard of proof, and limits on damages. community would arouse his resentment against the actor, and lead him to exclaim, "Outrageous ! '1°A lthough courts have not provided much guidance in defining the outrageousness element, in practice it tends to be the only question asked: If the plaintiff proves "extreme and outrageous" conduct, then intentionality (or recklessness) and severe emotional distress quickly follow. The Restatement (Second) even acknowledges and seems to condone this collapsing of elements."
Moreover, the outrageousness element affects the interpretation of intentionality or recklessness. According to the Restatement (Second), a defendant must "intentionally or recklessly cause[] severe emotional distress." Courts, however, apply the question of intentionality to the extreme and outrageous conduct instead of to the injury. In other words, they ask whether the defendant intentionally acted outrageously instead of asking whether the defendant intentionally injured the plaintiff.' 2 By applying the intentionality or recklessness standard to the outrageousness element, courts allow a plaintiff to prove all elements of the tort simply by proving that the defendant knowingly acted outrageously.
Courts' focus on outrageousness grants juries significant discretion regarding liability and damages. Like the question of reasonableness posed in negligence actions, outrageousness, as it is defined, is inherently a jury question-whether a reasonable member of the community would proclaim, "Outrageous!" Thus, questions of liability turn on jurors' notions of outrageousness. This jury discretion also leads to damages being openended. 3 Moreover, due to the difficulty of determining "actual injury" in intentional infliction of emotional distress cases, damages that are compensatory in name tend to be punitive in nature.1 4 Separate from compensatory relief, the availability of actual punitive damages in intentional infliction of emotional distress cases compounds the problem of unlimited liability. Because the tort requires a showing of intentionality or recklessness, simply proving the elements of the tort often will 10. Id. § 46 cmt. d. 11. See id. § 46 cmt. j (noting that "in many cases the extreme and outrageous character of the defendant's conduct is in itself evidence that the distress has existed"); see also 46 (1982) (noting collapsing of elements).
12. Givelber, supra note 11, at 46 ("Courts have interpreted the intent or recklessness element of the tort as referring to whether defendant intended to act towards plaintiff in a manner that can be considered outrageous .... ").
13. See Paul T. Hayden 14. See id. at 592-93 ("This scheme of awarding damages... clearly has little to do with compensation. Rather, damages in an intentional infliction of emotional distress case are designed primarily to punish the defendant.").
[Vol. 105: 291 allow a plaintiff to recover punitive damages. 5 By allowing punitive damages, courts create virtually no limit on the liability that could accrue to a defendant. All these factors have led one commentator to conclude that, "In sum, we have a doctrine that defies consistent definition, and presents all the problems inherent in that lack of definition compounded by a prominent punitive component. "' 6 The open-endedness of both the tort and the damages creates a risk of inconsistent, or even arbitrary, application of the tort to different circumstances. "The concept [of outrageousness] ... fails to provide clear guidance either to those whose conduct it purports to regulate, or to those who must evaluate that conduct." 17 More importantly, the tort may be applied in an especially harsh way to unpopular views and defendants. "[Fjactfinders may confuse outrageous with unpopular so that fear of tort judgments might chill constitutionally protected (or at least socially important) behavior."' 8
B. Free Exercise of Religion
The current test for whether a state action impermissibly burdens the free exercise of religion is an ad hoc balancing test involving a compelling state interest standard.' 9 This section summarizes the compelling state interest test used in free exercise cases and describes how this ad hoc balancing analysis, announced and then abandoned by the Supreme Court, has ultimately been restored by Congress. Together with the previous section, this section outlines the legal framework currently applied to religious tort cases.
Supreme Court doctrine on the Free Exercise Clause has taken some interesting twists and turns in the last five years. Before 1990, Sherbert v. Verner defined the form of analysis applicable to free exercise claims. Sherbert set forth an ad hoc balancing test, asking three questions: (1) Is the conduct based on sincere religious beliefs? 2 (2) Does the regulation impose 15 . See Givelber, supra note 11, at 54 (If the defendant is deserving of condemnation ... [the] plaintiff may sometimes not only recover for whatever injuries he or she has suffered, but in some jurisdictions he or she may also be entitled to punitive damages."); Hayden, supra note 13, at 580-81 ("Punitive damages are also available virtually any time the tort itself is established, because by definition a liable defendant's conduct is 'extreme and outrageous."') (quoting DAN B. DOBBS, HANDBOOK ON THE LAW OF REmEDIES § 7.3, at 530 (1973) 24 The Court found no narrowly tailored compelling state interest to justify the denial of benefits and therefore reversed the denial as violative of the Free Exercise Clause.
In 1990, the Supreme Court changed the structure of free exercise analysis in Employment Division v. Smith 5 The Court concluded that "the right of free exercise does not relieve an individual of the obligation to comply with a 'valid and neutral law of general applicability."' 6 It rejected the application of the compelling state interest standard to claims for individual exemptions from generally applicable laws based on religious belief. As Justice Scalia wrote for the majority, "To make an individual's obligation to obey such a law contingent upon the law's coincidence with his religious beliefs, except where the State's interest is 'compelling' . . . contradicts both constitutional tradition and common sense." 27 Congress, however, has recently restored the pre-Smith status quo. In 1993, President Clinton signed into law the Religious Freedom Restoration Act (RFRA).2' The explicit purpose of RFRA is "to restore the compelling interest test ... and to guarantee its application in all cases where free exercise of religion is substantially burdened." 2 9 Under RFRA, "Government may substantially burden a person's exercise of religion only if it demonstrates that application of the burden to the person-(1) is in furtherance of a compelling governmental interest; and (2) is the least restrictive means of furthering that compelling governmental interest., 30 RFRA applies to all legally created burdens, including nonstatutory state law, and therefore should apply to cases involving religious torts. 3 
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[Vol. 105: 291 that raise free exercise concerns. While the Supreme Court temporarily deviated from this standard in Smith, Congress has reinstated the traditional, ad hoc balancing approach through the adoption of the Religious Freedom Restoration Act.
C. Intentional Infliction of Emotional Distress as Applied to Religious Defendants
The open-endedness of the tort of intentional infliction of emotional distress and the ad hoc free exercise balancing analysis combine to produce ad hoc results in religious tort cases. In addition, applying the tort to religiously motivated actions is likely to create emotional responses in juries, which may lead to punishment of unpopular views rather than an even application of the law. "The danger is particularly serious when the conduct at issue is religiously motivated because invariably the religious beliefs motivating the conduct are, in the eyes of the jury, 'other people's faiths."' 32 All these factors may chill protected behavior that is based upon religious beliefs and hence raise important free exercise concerns.
This section highlights the ad hoc results of religious tort cases and argues that the ad hoc free exercise balancing analysis increases the possibility of a chilling effect. While the number of suits claiming intentional infliction of emotional distress based upon religiously motivated conduct is rising, the consistency of outcomes among similar cases is not. Courts have found either that (1) the Free Exercise Clause completely prevents recovery or (2) the Free Exercise Clause is totally inapplicable. The unpredictability regarding the legal liability created by an action may produce a chilling effect because religious actors may avoid engaging in protected actions for fear of liability.
Religious tort cases can be categorized according to their factual contexts. One commentator has divided these cases into three categories: (1) indoctrination cases, (2) discipline cases, and (3) cases involving religious counseling or clergy malpractice. 3 Using cases from each category, this section discusses the results of suits in which courts considered the First Amendment defense.' It concludes that a better approach is needed to avoid inconsistent results. (1983) . They then can dismiss the case without confronting the First Amendment questions. This approach, however, leaves religious defendants unsure of the status of their actions. The courts decide these cases on very individualized, fact-based grounds. The cases I will discuss do confront and decide the constitutional questions. In Murphy, a mother and daughter sued the International Society for Krishna Consciousness (I.S.K.Con.) for damages arising from the involvement of the daughter, Susan, with the religion. Beginning at age thirteen, Susan affiliated with the religion for many years. During this time, she ran away with her "husband" and was sheltered by group members around the country. Upon her return to Boston, Susan received permission from her mother to live at the I.S.K.Con. temple. 37 Her relationship with the temple ended, however, when her mother discovered a secret plan to send Susan to West Germany. 38 After jointly deciding to terminate Susan's relationship with I.S.K.Con., Susan and her mother sued the group for damages incurred as a result of Susan's interactions with them. One claim was for intentional infliction of emotional distress.
Indoctrination Cases
A jury found for both Susan and her mother on the intentional infliction of emotional distress claim and awarded them $210,000 and $350,000, respectively. 39 I.S.K.Con. appealed to the state's highest court, arguing that the introduction of evidence about the Society's religious beliefs "allowed the jury to punish [I.S.K.Con.] for the content of its unorthodox religious beliefs through the imposition of tort liability, thereby depriving [I.S.K.Con.] of its constitutional right to practice freely its religion." 40 The court agreed. 4 [Vol. 105: 291 attempt to prove to a jury that the substance of its religious beliefs is worthy of respect." 43 The court determined that "[t]he defendant cannot be forced to choose between censoring its religious scriptures to remove material which may be offensive to contemporary society and paying tort damages for the privilege of maintaining unpopular religious beliefs." 44 Although the jury had found that the defendants had committed an intentional tort, the court concluded that they might still be afforded constitutional protection:
[C]ourts have recognized that the free exercise protection provided by the First Amendment is not automatically withheld from activity which constitutes an intentional tort. The decision whether the free exercise clause bars a particular tort action is not necessarily determined by the presence of tortious activity but by other factors such as the nature of the evidence which must be presented to support such a claim, or the effect that liability for a successful claim would have on free exercise rights. 45 In contrast, the California Supreme Court, in Molko, held that the First Amendment did not bar an intentional infliction of emotional distress claim brought against a religious organization for its methods of indoctrination. Members of the Unification Church recruited plaintiff David Molko without revealing their identity. Despite his explicit questions about whether the group had any religious affiliations, Molko was not told of the group's ties to the Unification Church for twelve days. After his parents hired people to abduct and "deprogram" him, he sued the group for intentional infliction of emotional distress, among other things. 4 6 The court held that the First Amendment did not bar Molko's claims. First, the court noted that "in appropriate cases courts will recognize tort liability even for acts that are religiously motivated." 4' It did not question that the recruitment in this case was based on a sincere religious belief, but it found 43 . Id. at 348. 44. Id. 45 . Id. at 349-50. The Murphy court concluded that beliefs, not conduct, were placed on trial. The belief/conduct distinction has been important in free exercise jurisprudence, but the distinction is far from clear. In Cantwell v. Connecticut, 310 U.S. 296 (1940), the Supreme Court argued that the Free Exercise Clause's protection of beliefs was absolute, but that the state could regulate conduct based upon those beliefs. Id, at 303-04 ('Thus, the Amendment embraces two concepts,-freedom to believe and freedom to act. The first is absolute but, in the nature of things, the second cannot be. Conduct remains subject to regulation for the protection of society."). Although many courts continue to apply this distinction, religious tort cases demonstrate that it is so malleable as to be meaningless. Compare Murphy, 571 N.E.2d at 348 (equating challenge to teaching of doctrine with challenge to beliefs) with Nally v. that the case involved religiously motivated conduct, not beliefs. 48 Next, the court asked whether liability in tort would burden this conduct and concluded that "[such liability's] very purpose is to discourage the Church from putting such belief into practice by subjecting the Church to possible monetary loss for doing so." 49 The court then performed the ad hoc free exercise balancing test, comparing the burden on the Church to the state's interest in allowing recovery in tort for the challenged type of recruitment. It concluded that " [t] he state clearly has a compelling interest in preventing its citizens from being deceived into submitting unknowingly to such a potentially dangerous process." ' Therefore, even though the court accepted that the Church's actions were religiously motivated, it concluded that the First Amendment did not bar the suit and remanded the case for presentation to a jury.
Both Murphy and Molko involved seemingly inappropriate indoctrination methods and yet they reached different conclusions about the applicability of a First Amendment defense. In Murphy, a religious group recruited a minor, sheltered her while she was a runaway, and hatched a secret plan to separate her from her mother. The religious group in Molko directed its deception at the recruit himself. Both cases involved religiously motivated actions; similar negative effects on free exercise from tort recovery; and the same state interest, protecting citizens by allowing recovery for injury. Nevertheless, the courts reached contradictory results despite these similarities in the facts relevant to the traditional, ad hoc balancing test. The Murphy court even acknowledged the limited precedential value of its decision within its jurisdiction, noting that the holding was limited to "the unique circumstances of this case."'"
The courts' inconsistent decisions highlight the ad hoc nature of the analysis and the danger of a chilling effect on religiously motivated behavior. A definitional balancing test, however, would cause courts to focus on the relevant questions. In particular, as proposed in Section IH.C of this Note, courts would concentrate on a religious actor's motivation. In both Murphy and Molko, for example, bad faith can be detected and should bolster the case for allowing recovery.
48.
Id. at 58-59. For a discussion of the belief/conduct distinction, see supra note 45. 49. Id. at 59. 50. Id. at 60. In an opinion concurring in part and dissenting in part, Justice Anderson argued that the First Amendment mandated dismissal of the intentional infliction of emotional distress and fraud claims. He concluded "that the imposition of tort liability for 'heavenly deception' in proselytizing and for its ensuing 'systematic manipulation of social influences' (religious persuasion) runs counter to established legal precedents and the free exercise clause of the First Amendment." Id at 67 (Anderson, J., concurring and dissenting).
51. Murphy, 571 N.E.2d at 345.
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Discipline Cases
Many courts have grappled with the issue of whether a plaintiff can state a claim in tort based on a religious group's disciplinary measures against former members. As with the indoctrination cases, courts employing the ad hoc free exercise balancing analysis have reached different results in similar cases.
In Paul v. Watchtower Bible and Tract Society, 52 the Ninth Circuit held that a former Jehovah's Witness could not recover for injuries arising from the Church's use of shunning as a disciplinary method. 3 Janice Paul was raised as a Jehovah's Witness. In November 1975, when Paul withdrew from the Church, it did not shun people who voluntarily left. On the basis of a new biblical interpretation, this policy changed in 1981. As a result, many childhood friends later shunned Paul. She subsequently filed suit, including among her causes of action a claim for outrageous conduct or intentional infliction of emotional distress.
The Ninth Circuit concluded that the First Amendment prevented her from recovering. Both Paul and the court accepted that the shunning was religiously motivated and that allowing recovery in tort would directly burden the free exercise of religion:
Imposing tort liability for shunning on the Church or its members would in the long run have the same effect as prohibiting the practice and would compel the Church to abandon part of its religious teachings. Were we to permit recovery, "the pressure ... to forego that practice [would be] unmistakable." ' 54 Having found a direct burden on free exercise, the court proceeded to apply the traditional, ad hoc balancing test. It concluded that "the practice of shunning [does] not ... constitute a sufficient threat to the peace, safety, or morality of the community as to warrant state intervention."" 5 Therefore, since the state interest in preventing shunning did not outweigh the Church's interest in the free exercise of religion, no action in tort could stand. 
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In Guinn v. Church of Christ, 5 7 the Supreme Court of Oklahoma arrived at a different conclusion regarding liability in tort for a church's disciplinary actions against a member who withdrew from the congregation. Marian Guinn joined the Collinsville Church of Christ in 1974. After an initial harmonious period, Guinn began to experience difficulties with the Church in 1980. The Church had an extremely strict and public disciplinary process, and Guinn realized that the Elders intended to denounce her publicly for fornication. She decided to leave the Church to avoid this denunciation. The Elders of the Church, however, believed that members could not withdraw from the congregation and proceeded to "disfellowship" Guinn by publicly announcing her sins and reading the biblical passages she had violated.
Guinn sued the Church under a number of tort theories, including intentional infliction of emotional distress. She received over $400,000 in compensatory and punitive damages. On appeal, the Supreme Court of Oklahoma addressed the issue of whether the First Amendment prevented recovery for church disciplinary methods found to constitute tortious conduct. The court held that Church actions taken while Guinn was still a member were protected by the First Amendment, but that actions taken after her withdrawal were not.
The court reasoned that the prewithdrawal actions were protected under a consent theory: While Guinn was a member, the Church had a right to rely on her consent to its disciplinary precepts. 5 8 In balancing the interests at stake, the court concluded, "[wihile the state has a compelling interest in providing a forum where its citizens can adjudicate their rights under tort law, the intrusion into the Elders' First Amendment freedoms which that interest requires is not constitutionally supportable" with respect to their actions before Guinn's withdrawal. 9 The court reached a different conclusion, however, when it applied the ad hoe free exercise balancing test to the actions taken by the Elders after Guinn's withdrawal. 60 It decided that a church did not have a legitimate religious interest in disciplining a nonmember. 61 The court distinguished Paul by explaining that shunning is passive, while the measures taken in this case were active-the Elders publicly denounced Guinn as a fornicator and even informed other area congregations of her disfellowship. "For purposes of First 57. 775 P.2d 766 (Okla. 1989). 58. Id. at 774. 59. Id. 60. The Elders claimed that Church doctrine rendered voluntary separation by members impossible. Therefore, they argued that Guinn never separated from the Church and hence all disciplinary actions should be protected. The court disagreed, explaining that individuals had an assumed right to separate themselves from religious organizations. Guinn did not waive this right upon joining the Church because she was unaware of the Church doctrine prohibiting separation. Thus, the court held that Guinn could, and did, withdraw from the church. Id. at 775-77.
61. Id. at 779.
Amendment protection," the court reasoned, "religiously-motivated disciplinary measures that merely exclude a person from communion are vastly different from those which are designed to control and involve." 62 Therefore, the court concluded, the First Amendment defense did not protect the Church from liability in tort to nonmembers. 6 3 Comparing the courts' analyses in these cases again illustrates the unpredictable results achieved under an ad hoc balancing test. The Guinn court's distinction between active and passive discipline does not sufficiently explain the different results reached in similar cases. Both disciplinary methods involved actions taken by church members; neither entailed any coercive action aimed at the disciplined member. Thus, the precedents discussed in this section indicate that the jurisdiction in which a suit is brought may well determine whether a church will be held liable in tort for its disciplinary methods, even though the claimed protection stems from the Federal Constitution.'
Tortious Counseling
Claims of tortious counselinges have been on the rise in the last 62 65. Cases involving tortious counseling by clergy warrant subdivision into two categories. As the analysis outlined in this Note is only appropriate for cases in the first subcategory, I will limit my discussion to cases in this classification.
The first subcategory includes allegations that the counseling was religiously proper but nevertheless constituted tortious conduct. See Nally v. Grace Community Church, 204 Cal. Rptr. 303 (Ct. App. 1984), depublished by the California Supreme Court, see 763 P.2d 948, 949 (Cal. 1988). The argument in this category is similar to that of the discipline and indoctrination cases: Plaintiffs simply allege that religiously motivated conduct resulted in an injury redressable by tort law.
The second subcategory consists of cases in which an individual alleges that he or she was injured when a clergy member improperly executed religious counseling methods. These cases often involve a sexual relationship with a counselee. Courts must analyze such cases according to a two-step process. First, the court must determine the general standard of conduct of a reasonable clergy member of the particular faith group. Second, the court must decide whether the challenged actions met that standard of care.
The Schmidt court properly concluded that analysis under the Establishment Clause governs this type of case:
Any effort by this Court to instruct the trial jury as to the duty of care which a clergyman should exercise, would of necessity require the Court or jury to define and express the standard of care to be followed by other reasonable Presbyterian clergy of the community. This in turn would require the Court and the jury to consider the fundamental perspective and approach to decade. 6 6 These claims allege that religious leaders have violated their duties to those whom they are counseling. Many of these cases include claims of intentional infliction of emotional distress. Although a number of "clergy malpractice" cases have been reported in recent years, only Nally v. Grace Community Church 67 involves allegations that truly stem from religiously motivated conduct.
68
In Nally, a California appeals court considered a clergy malpractice claim despite a proposed First Amendment defense. Kenneth Nally's parents sued the Grace Community Church and various Church leaders alleging that their intentional infliction of emotional distress caused Kenneth's suicide. 69 Kenneth had sought counseling from the Church, and his parents claimed that the advice he received included the Church's view that, for some people, suicide represented "one of the ways that the Lord takes home a disobedient believer." 70 The court concluded that the Church's spiritual vision did include this type of counseling.
The religious basis for the counseling forced the court to address the question of whether the First Amendment prevented a church from being held counseling inherent in the beliefs and practices of that denomination. This is as unconstitutional as it is impossible. It fosters excessive entanglement with religion [in violation of the third prong of Lemon v. Kurtzman, 403 U.S. 602, 614-15 (1971)]. 779 F. Supp. at 328; see also Roppolo v. Moore, 644 So. 2d 206, 208 (La. CL App. 1994) ("To do as plaintiff requests would require this Court to apply different standards to different litigants depending on their religious affiliations.... mhis Court has no authority to determine or enforce standards of religious conduct and duty."). The inquiry required by the first step of the analysis would violate the "entanglement" prong of the Lemon test and thereby implicate Establishment Clause analysis. Therefore, the balancing test suggested in this Note is inapposite for cases in the second subcategory.
The distinction between the two subeategories becomes apparent through consideration of two cases involving wrongful death claims stemming from faith healing in the Christian Science Church. In Lundman v. McKown, No. CI-94-891, 1995 Minn. App. LEXIS 462 (Ct. App. Apr. 4, 1995), a father brought a wrongful death action for the death of his son, Ian. Ian's mother, who had custody of him, followed the tenets of Christian Science and called in Christian Science healers when Ian became ill. Despite the healers' efforts, Ian died of juvenile-onset diabetes, a disease that "is usually responsive to insulin, even up to within two hours of death." Ld. at *6. Ian's father sued the mother, the faith healers, and the Mother Church for wrongful death, alleging that he should receive compensation even though the treatment Ian received "conformed to [the] genuine religious beliefs" of Christian Science followers. Id. at *18. Because this claim does not necessitate a determination of the proper standard of care for Christian Science healers, it can be analogized to intentional infliction of emotional distress cases in the first subcategory.
McKown stands in contrast with Baumgartner v. After only a cursory consideration of the free exercise questions, the court decided that the First Amendment did not protect the defendants from liability because of the intentional nature of the tort and the horrible outcome of the counseling: "[Tihe free exercise clause of the First Amendment does not license intentional infliction of emotional distress in the name of religion and cannot shield defendants from liability for wrongful death for a suicide caused by such conduct." ' 73 The Nally court conducted a traditional free exercise balancing analysis and held that a compelling state interest permitted the suit to go forward.
With only one reported case in this subcategory of tortious counseling cases, it is impossible to determine whether inconsistent results would be reached by other courts considering similar facts. Nevertheless, the Nally court's focus on intentionality and its application of the ad hoc free exercise balancing analysis suggest that inconsistent decisions are likely. Ad hoc results mean continued uncertainty for religious defendants and a likely chilling effect on religiously motivated behavior.
This review of cases involving all three categories of religious torts illustrates the ad hoc balancing test and resultant inconsistent decisions in this area of jurisprudence. Courts have applied free exercise law to religious defendants for allegedly outrageous actions. Some of these courts have held that the Free Exercise Clause completely prevents recovery in tort and have denied redress to those claiming injury. Other courts, by contrast, have allowed recovery, thereby threatening religious groups' rights to exercise their religion. This uncertainty about potential liability forces religious groups to factor lawsuits into their decisions regarding religiously based actions. More importantly, ad hoc decisions may lead religious groups to err on the side of not committing tortious conduct, thereby "chilling" protected religious action.
II. THE MIDDLE GROUND OF DEFAMATION
Over thirty years ago, defamation law addressed similar tensions between a First Amendment guarantee and the right to recovery in tort. Confronted with tensions between the tort of defamation and the right to free speech, the Supreme Court adopted a definitional balancing test. Instead of applying the traditional balancing test used in free speech law, the Court established a 
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standard within the definition of the defamation tort itself, a standard that balances the tensions between the rights of the two parties involved. Most importantly, this definitional balancing test enables people to assess the liability that may arise from their actions, thereby limiting or preventing a chilling effect. This part of the Note examines the Supreme Court's definitional balancing analysis in defamation cases.
In In other words, if newspapers could be punished for everything false they published, then they would become timid and would not publish some true material that would be difficult to defend in court; the Court worried about a "chilling effect" on free speech.
As with American constitutional law generally, however, nothing can be decided in one case. New York Times v. Sullivan raised more questions than it answered. During the thirty years since New York Times, the Supreme Court has often revisited defamation questions to define terms as they were used in that case and to further enhance the doctrine. Through these cases, the Court has worked to achieve a balance between First Amendment rights and the protection of individuals through tort actions. 75 
Religious Torts
Constitution completely eliminated such a well-established tort action or that the Constitution did not affect defamation, the Court "struggled... to define the proper accommodation between the law of defamation and the freedoms of speech and press protected by the First Amendment." ' 7 9 In these subsequent cases, the Court elaborated on the interests to be weighed in defining this balance. In Gertz v. Robert Welch, Inc., the Court explained the need to balance individuals' rights to recover damages for reputational injuries against First Amendment protections. The Court recognized a state interest in allowing recovery for defamatory statements, an interest that it felt should not be eliminated completely:
[A]bsolute protection for the communications media requires a total sacrifice of the competing value served by the law of defamation.
The legitimate state interest underlying the law of libel is the compensation of individuals for the harm inflicted on them by defamatory falsehood. We would not lightly require the State to abandon this purpose .... 80
The Court felt that some standards were necessary to define the limits imposed by the Constitution in this area:
Theoretically, of course, the balance between the needs of the press and the individual's claim to compensation for wrongful injury might be struck on a case-by-case basis.... But this approach would lead to unpredictable results and uncertain expectations, and it could render our duty to supervise the lower courts unmanageable. Because an ad hoc resolution of the competing interests at stake in each particular case is not feasible, we must lay down broad rules of general application. 8 '
The Court concluded that a number of elements must be considered (and changed from their common law form) to achieve the proper, constitutionally mandated balance. Accordingly, over the last thirty years, the Court has created constitutional limitations on the tort of libel or defamation through the use of interpreted the First Amendment literally, concluding that there should be no laws inhibiting freedom of speech. Therefore, 'they believed that all defamation actions violated the Constitution and that the First Amendment completely obliterated the tort. Justice Black, joined by Justice Douglas, stated that:
In my opinion the Federal Constitution has dealt with this deadly danger to the press in the only way possible without leaving the free press open to destruction-by granting the press an absolute immunity for criticism of the way public officials do their public duty. Stopgap measures like those the Court adopts are in my judgment not enough. New York Times, 376 U.S. at 295 (Black, J., concurring) (citation omitted). A majority of the Justices, however, felt that the First Amendment itself did not outline the balance but rather mandated that a balance be achieved, with the benefit of the doubt favoring the freedom of speech.
79 four factors: (1) the stringency of the liability standard; (2) the standard of proof; (3) the burden of proof; and (4) the remedies allowed.
A. The Stringency of the Liability Standard
In New York Times v. Sullivan, the Supreme Court established a more stringent standard for use when a public official sues for defamation based on criticism of government actions. The Court held that constitutional guarantees require, we think, a federal rule that prohibits a public official from recovering damages for a defamatory falsehood relating to his official conduct unless he proves that the statement was made with "actual malice"-that is, with knowledge that it was false or with reckless disregard of whether it was false or not. 82 The New York Times malice standard imposes a significantly higher burden on the plaintiff than any previously applied. Initially, defamation was a tort of strict liability. A plaintiff did not need to prove any amount of fault by the defendant, only that the defendant had published a defamatory falsehood. The Court, however, felt that this standard would infringe unduly on free speech:
Our decisions recognize that a rule of strict liability that compels a publisher or broadcaster to guarantee the accuracy of his factual assertions may lead to intolerable self-censorship. Allowing the media to avoid liability only by proving the truth of all injurious statements does not accord adequate protection to First Amendment liberties. 83 The standard adopted in New York Times more than eliminates strict liability in cases involving public officials (and, later, public figures). This standard establishes that mere negligence does not suffice to allow recovery for a defamatory statement. The New York Times Court concluded that "the evidence against the Times supports at most a finding of negligence in failing to discover the misstatements, and is constitutionally insufficient to show the recklessness that is required for a finding of actual malice." ' 82. New York 7imes, 376 U.S. at 279-80. This standard now is referred to as the "New York Times malice," "constitutional malice," or "actual malice" standard to distinguish it from the common law concept of malice. Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967), extended the standard to apply to "public figures," not just "public officials." For private figures, states may adopt whatever standard they wish; the Constitution, however, prevents adoption of a strict liability standard. See Gertz, 418 U.S. at 347; see also Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 775 (1986) (holding that when speech is of private concem and involves private plaintiff, "the constitutional requirements do not necessarily force any change in at least some of the features of the common-law landscape").
83. Gertz, 418 U.S. at 340 (emphasis added) (describing New York Times standard). Gertz also recognizes that the New York Times malice test "shields the press and broadcast media from the rigors of strict liability for defamation." Id. at 348.
84. New York imes, 376 U.S. at 288.
B. The Standard of Proof
The New York Times Court also limited the ability of public officials to recover for defamation by changing the standard of proof. Most civil actions require only that plaintiffs prove their cases by a preponderance of the evidence. The New York Times Court raised this standard to make recovery more difficult. 8 " Justice Powell explained in Gertz that public figures "may recover for injury to reputation only on clear and convincing proof...., 8 6 Just as employing a "beyond a reasonable doubt" standard of proof in criminal prosecutions grants the benefit of the doubt to a defendant, so requiring a "clear and convincing evidence" standard of proof in defamation cases grants a similar benefit to a defendant, thereby favoring free speech rights in close cases.
C. The Burden of Proof
While New York Times raised and initially addressed questions regarding the stringency of the liability standard and the standard of proof, it did not discuss the question of the burden of proof for issues of falsity. Subsequently, however, the Supreme Court did address this question. In Philadelphia Newspapers, Inc. v. Hepps, 87 the Court changed the traditional burden of proof in defamation cases.
At common law, the defendant bore the burden of proving truth because truth was an affirmative defense to a defamation action. 88 The Hepps Court worried, however, that placing the burden of proof on the defendant would chill speech. The media would not publish all things it believed to be true, but instead would limit its publications to those that it believed it could prove to be true in court. 9 To solve this problem, the Court held that "the common law's rule on falsity-that the defendant must bear the burden of proving truth-must similarly fall here to a constitutional requirement that the plaintiff bear the burden of showing falsity, as well as fault, before recovering damages." 90 85. Id. at 285-86 (noting that "the proof presented to show actual malice lacks the convincing clarity which the constitutional standard demands").
86. Amendment's protection of true speech on matters of public concern, we believe that a private-figure plaintiff must bear the burden of showing that the speech at issue is false before recovering damages for defamation from a media defendant.").
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The Court believed that in situations of uncertainty, the benefit of the doubt should favor free speech:
Because the burden of proof is the deciding factor only when the evidence is ambiguous, we cannot know how much of the speech affected by the allocation of the burden of proof is true and how much is false .... [W] here the scales are in such an uncertain balance, we believe that the Constitution requires us to tip them in favor of protecting true speech. 91 To assure that the benefit of the doubt favors speech rights over tort recovery, the Court again altered the common law standards for defamation. At common law, the burden of proving truth rested on the defendant; the Supreme Court concluded that this burden must be shifted to the plaintiff.
D. The Remedies Allowed
Although the Alabama courts allowed presumed and punitive damages in New York Times, 92 the Supreme Court later limited presumed and punitive damage awards to protect freedom of speech. The Court held in Gertz that the state interest in allowing tort recovery for reputational injury, which must be balanced against First Amendment interests, does not extend beyond "actual injury." The Court stated that "this countervailing state interest extends no further than compensation for actual injury... [W] e hold that the States may not permit recovery of presumed or punitive damages, at least when liability is not based on a showing of knowledge of falsity or reckless disregard for the truth. ' 93 The wide discretion given to juries in awarding damages warrants limiting punitive and presumed damages. Otherwise, juries could use these types of damages to punish controversial views and opinions:
The largely uncontrolled discretion of juries to award damages where there is no loss unnecessarily compounds the potential of any system of liability for defamatory falsehood to inhibit the vigorous exercise of First Amendment freedoms. Additionally, the doctrine of presumed damages invites juries to punish unpopular opinion rather than to compensate individuals for injury sustained by the publication of a false fact. [Vol. 105: 291
The Court saw the same potential for abuse in awards of punitive damages: 95 "[J]uries assess punitive damages in wholly unpredictable amounts bearing no necessary relation to the actual harm caused. And they remain free to use their discretion selectively to punish expressions of unpopular views., 9 6 The Court also found that punitive damages are irrelevant to the state interest in compensating defamed parties.
By adopting a definitional balancing test in defamation law, the Supreme Court has substantially decreased the risk of a chilling effect on free speech. Actors can better predict the likelihood of liability. Moreover, the standard has made recovery more difficult, thus favoring the constitutional right of free speech in close cases.
III. A BETTER SOLUTION: DEFINITIONAL BALANCING
The solution to the problem of ad hoc decisions in religious tort cases can be gleaned from defamation law. The Supreme Court rejected an ad hoc balancing approach in defamation law. Spurred by fear of a potential chilling effect on free speech, the Court instead adopted a definitional balancing test. Similarly, fear of a chilling effect on the free exercise of religion arises in religious tort cases. Thus, a definitional balancing test should be applied to intentional infliction of emotional distress claims based on religiously motivated conduct. This approach would allow recovery for actual injury but also would protect individuals' free exercise rights.
Courts and commentators have noted the problem of the potential chilling effect of religious tort cases. One court explained that the fear of large damage 95 . In Pacific Mutual Life Insurance Co. v. Haslip, 499 U.S. 1 (1991), the Supreme Court considered a due process challenge to punitive damages in general. The Court held that, in the case at bar, "the instructions gave the jury significant discretion in its determination of punitive damages. But that discretion was not unlimited." Id. at 19. The Court concluded that "[a]s long as the discretion is exercised within reasonable constraints, due process is satisfied." Id. at 20.
Justice O'Connor, in dissent, argued that punitive damages granted too much discretion to juries in all situations. She argued that common law procedures for awarding punitive damages "encourage inconsistent and unpredictable results by inviting juries to rely on private beliefs and personal predilections. Juries are permitted to target unpopular defendants, penalize unorthodox or controversial views, and redistribute wealth." Id. at 43 (O'Connor, J., dissenting). To support her position, Justice O'Connor explicitly referred to the treatment of punitive damages in defamation law. "Over the last 20 years, the Court has repeatedly criticized common-law punitive damages procedures on the ground that they invite discriminatory and otherwise illegitimate awards. E.g., Gertz, 418 U.S. at 350." Id. at 54 (O'Connor, J., dissenting) (additional citations omitted). Despite the Court's acceptance of these arguments in defamation cases, they failed to carry the day in a general due process challenge.
96. Gertz, 418 U.S. at 350. Justice White felt that the main purpose of the constitutionalization of defamation law was to protect media defendants from crippling damage awards. Therefore, limiting presumed and punitive damages was a particularly important element of defamation doctrine.
The 10 ' None of these courts or commentators, however, has suggested a comprehensive structure for analyzing cases involving religiously motivated tortious conduct.
The (Incomplete) Movement in Case Law
No court has applied a definitional balancing test when weighing the right to recover for intentional infliction of emotional distress against the constitutional right to the free exercise of religion. The Supreme Court, however, has applied a form of this analysis when balancing the right to recover for intentional infliction of emotional distress against the right of free speech. In addition, definitional balancing has been used to balance reputational injuries against free exercise rights. 98. See Brooks, supra note 97, at 1324 ("[The more clearly and publicly a rule protecting spiritual counseling is announced, the less likely there is to be any burden on free exercise in the form of a 'chilling' of the process of counseling due to fear of civil liability."); Cupp [Vol. 105: 291
In Hustler Magazine, Inc. v. Falwell,"° the Supreme Court extended the definitional balancing test used in defamation law to the tort of intentional infliction of emotional distress in a free speech context. Hustler magazine published a parody advertisement stating that the Reverend Jerry Falwell's "first time" was with his mother in the outhouse after they had consumed a large quantity of alcohol. Falwell sued for both defamation and intentional infliction of emotional distress. The Supreme Court held that Falwell was a public figure and hence the actual malice standard of New York Times applied to his defamation action, thereby preventing him from recovering on this claim.
Nevertheless, Falwell argued that this heightened standard did not apply to his intentional infliction of emotional distress claim. 3 The Court disagreed and extended the actual malice standard of New York Times:
We conclude that public figures and public officials may not recover for the tort of intentional infliction of emotional distress by reason of publications such as the one here at issue without showing in addition that the publication contains a false statement of fact which was made with "actual malice" .... 04 Although the Court left unclear exactly how "actual malice" could be shown in a case of this sort,105 it extended its application of this standard to claims for intentional infliction of emotional distress, thus applying a form of definitional balancing when tort recovery would conflict with free speech.
In McNair v. Worldwide Church of God, l 0s a California appellate court applied the actual malice standard to a case involving religious defamation. A Church leader, in explaining the Church's doctrine regarding divorce, allegedly defamed the plaintiff. In his speech, the leader used the McNairs as an example, and his version of the history of their relationship was partially false. The court concluded that this case necessitated "balanc[ing] the reputational interest of our citizenry against the interests protected by the First Amendment's free exercise of religion clause."' 7 The court turned to the definitional balancing approach of defamation law to determine the proper outcome. It noted that, were this a traditional defamation case, negligence, not actual malice, would be the applicable 102. 485 U.S. 46 (1988). 103. Id. at 52-53. 104. Id. at 56. 105. The ad in question was clearly a parody-it was labeled as such. The outrageousness of the ad informed readers that it was not intended to portray the true relationship between Falwell and his mother or to explain his sexual experiences. All the parties acknowledged that the ad was not true. As a parody, it was not intended to be taken as true. Thus, it is difficult to understand the Court's application of a standard that revolves around falsity.
106. 242 Cal. Rptr. 823 (Ct. App. 1987). 107. Id. at 831 & n.10 (noting that this case involved religious actions because " [d] octrinal explanation by a duly authorized minister is as much an exercise of religion as any other religious practice'). standard because the plaintiff was a private figure. 0 8 In this case, however, the free exercise right, not the free speech right, was under consideration. The court concluded that, although the balance with free speech did not mandate that actual malice be shown, the balance with free exercise did. 1 ' 9 To achieve the proper balance between the right to recover for reputational injuries and the right to the free exercise of religion, the court adopted a definitional balancing approach that parallels the one used in defamation cases.
The (More Complete) Movement in the Academic Literature
Academic commentators also have looked at the possibility of applying definitional balancing to religious tort cases. In 1981, as the tort of clergy malpractice first was emerging, one commentator suggested that "[b]y analogy [to New York Times], the free exercise clause.., should receive similar safeguards.... Arguably, counseling by religious groups and clergy that is shown to be malicious should not receive first amendment protection. A narrow 'actual malice' test may avoid first amendment obstacles.' ' . Another commentator, in suggesting remedial limitations for actions against religious groups for intentional infliction of emotional distress, also drew parallels to the logic of New York Times: "Support for such a remedial reform proposal is available by analogy to defamation, another tort in which constitutional rights weigh in the balance."' ' Both of these authors, however, failed to outline fully a theory of definitional balancing for religious tort cases.
Richard Cupp has attempted to describe a definitional balancing approach to religious torts. 111. Hayden, supra note 13, at 664. 112. See Cupp, supra note 97. 113. For authorities using consent theory to address similar questions, see Guinn v. Church of Christ, 775 P.2d 766, 775-77 (Okla. 1989) (holding that First Amendment defense turns on plaintiff's consent); Brooks, supra note 97, at 1310-16 (discussing importance of membership in analysis of clergy malpractice claims). Brooks implicitly applies a form of definitional balancing. His test, applied only to clergy malpractice cases, would initially ask whether a plaintiff was a member of the defendant's religious organization. Id. at 1311. Brooks argues that the state has less interest in allowing a member-plaintiff to recover since the plaintiff presumably consented to the religious actions when he or she joined the group. Nevertheless, this consent can be vitiated if (1) the plaintiff was not competent to consent, or (2) the defendants acted with (common law) malice. See id. at 1322 (outlining "narrow class of cases in which a spiritual counselor's free exercise defense... merits serious consideration"). Overall, Brooks does not believe that the free exercise defense should protect defendants in many clergy malpractice situations.
[Vol. 105: 291 religious conduct. Shifting the burden of proof to the member/plaintiff would reduce ad hoc considerations, and make recovery more difficult.... Equally important, the presumption would recognize that the plaintiff's voluntariness greatly reduces the government interest in allowing tort recovery.
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In Cupp's view, just as the state interest in allowing recovery for defamation of public figures-who voluntarily have thrust themselves into the public eye-is less than it is for private figures, so the state interest in protecting individuals from intentional religious torts is less if they have joined the group voluntarily.
Cupp would structure the First Amendment defense in the following manner. Initially, the defendant must show that (1) the challenged actions were religiously motivated, and (2) the plaintiff was a member of the religious group. The burden then shifts to the plaintiff to prove lack of consent." 5 If the plaintiff fails to prove this, he or she loses the suit.
After drawing an initial parallel to defamation law, however, Cupp fails to follow through. He considers the question of consent to be an all-or-nothing issue. Thus, if a plaintiff fails to prove that he or she did not consent, the suit is over. Cupp analogizes this threshold to one in defamation law, but draws the wrong parallel: "[In defamation law] the plaintiff's preliminary barrier to recovery is proving knowing falsity or reckless disregard for the truth." ' 6 The appropriate comparison, however, is to whether the plaintiff is a public or private figure. For, while the lawsuit proceeds regardless of this determination, a public-figure plaintiff will face a larger barrier to recovery. Although Cupp accurately demonstrates the need for a definitional balancing standard in religious tort cases, he fails to propose an adequate definitional balance.
Cupp's theory also fails to fully protect important free exercise rights. Consider the discipline cases, Paul, Bear, and Guinn. In all three of these cases, the plaintiffs were no longer members of the church in question. Nevertheless, they challenged actions the churches took after separation. According to Cupp's theory, each of these plaintiffs was a nonmember and therefore did not consent either explicitly or implicitly to the group's action. Thus, Cupp would argue that the churches in these cases could not assert a First Amendment defense.
A church should not automatically lose its First Amendment protection, however, simply because its actions affect a nonmember. Consider shunning. When a member or ex-member is shunned, other members act in concert in a way that affects a nonmember. But allowing recovery in tort would still raise free exercise questions because liability would still arise from religiously motivated conduct. Thus, although Cupp's theory seems to be helpful in some situations, it does not completely capture the relationship between the Free Exercise Clause and tort recoveries against religious defendants." 8 The definitional balancing approach proposed in this Note rectifies these deficiencies. Following directly the adaptations to the common law adopted by the Supreme Court's defamation jurisprudence, this Note proposes a definitional balance that more appropriately considers the relationship between the right to free exercise of religion and the right to recovery in tort.
B. A Comprehensive Proposal for Definitional Balancing
One commentator has explained that "[t]he grand challenge is to develop legal standards that protect all but penalize none unduly on account of religious belief." 119 I now turn to this grand challenge. Explicitly drawing parallels to defamation law at each step of my analysis, I propose a form of definitional balancing that will properly accommodate the state interest in allowing recovery for intentional infliction of emotional distress and the free exercise rights guaranteed by the First Amendment. Each proposed modification of the common law standards will follow directly from a modification made in defamation law.
A More Stringent Liability Standard
As a parallel to the more stringent standard of "actual malice" in defamation law, I propose two changes in the application of the intentional infliction of emotional distress tort to religiously motivated actions. The first is simply a more stringent application of the tort as it was initially created; the second is an additional requirement.
1310-11.
118. Consent theory is not particularly helpful in coercive indoctrination cases. Cupp and Brooks acknowledge situations in which a religious-group member was not competent to consent to the group's actions, and therefore his or her consent is vitiated. The question of incompetent consent, however, brings the courts right back to where they started. A jury must weigh, in an ad hoe manner, various factors to determine whether a member consented. This question almost certainly will turn on a "battle of the experts," who will analyze the indoctrination method of the religious organization in detail. A jury may simply proclaim that it believes the plaintiff's experts and then proceed to award large damages against the defendant.
119. Hayden, supra note 13, at 607.
Religious Torts
As noted in Section I.A, liability for intentional infliction of emotional distress has turned on just one element of the tort-outrageousness. This focus exacerbates conflicts with the Free Exercise Clause because the jury concentrates solely on whether the defendant's religiously motivated conduct was outrageous. Instead, all three elements of the tort should have to be proven explicitly to allow recovery. Carefully defining and explaining causation issues is especially important. That a defendant intentionally acted outrageously is insufficient; the defendant must intentionally (or recklessly) cause the severe emotional distress. Focusing the members of the jury on this causal analysis will force them to consider what was done intentionally by the defendant.
A special verdict form would force the jury to analyze each element of the tort separately. Specifically, requiring a special verdict would prevent the jury from simply returning a general verdict against the defendant and collapsing elements of the tort without actually considering the appropriate causal analysis. 120 A jury instructed on the proper causal chain and forced to answer, specifically and in writing, each question that builds the causal chain-Was the defendant's action outrageous? Did the defendant intentionally or recklessly cause injury? Was the emotional injury severe?-will be more likely to analyze the tort properly.
My second proposal is to increase the stringency of the liability standard. While the standard of actual malice could be imported directly from defamation law,1 21 its focus on the distinction between truth and falsity makes it inappropriate in the religious tort context. Actual malice was defined in New York imes as "with knowledge that it was false or with reckless disregard of whether it was false or not."' 22 The question of actual malice could be interpreted in two ways in the context of religiously based conduct: (1) Does the defendant know that the religious belief underlying the alleged tortious conduct is false? or (2) Does the defendant know that the challenged conduct is based on a false interpretation of the underlying religious belief?. Courts should avoid attempting to answer either of these questions. With respect to the first question, investigating the veracity of religious beliefs lies outside the appropriate realm of the courts. to the proof of their religious doctrines or beliefs. Religious experiences which are as real as life to some may be incomprehensible to others."" t The second interpretation of actual malice presents a more interesting question. Given that religious beliefs are taken on faith, a defendant theoretically could not act with reckless disregard of whether his or her conduct was based on a proper interpretation of the underlying religious belief. In other words, analyzing whether an individual "recklessly took something on faith" does not make sense. Ballard, however, allows courts to investigate whether an individual truly believed a religious claim a 2 4 Thus, a court in a religious tort case could assess whether an individual believed that the actions he or she was taking were religiously mandated. While such an interpretation of actual malice might be constitutionally permissible, it would not properly balance the right to engage in religious conduct against the right to recover for tortious actions. For example, in some situations, recovery in tort may be appropriate even if the challenged conduct is truly based on accepted religious beliefs.
I propose a higher standard that is a form of common law malice. Rather than asking whether the defendant acted knowing that he or she was espousing false beliefs or false interpretations thereof, a court should focus on motivation. To avoid being malicious, the conduct must not have been motivated by hostility toward the plaintiff or by a desire to benefit the group or a member of it at the plaintiff's expense. In positive terms, the conduct must have been motivated principally or entirely by a desire to benefit the [plaintiff], spiritually or otherwise 2 5
Under my proposal, a plaintiff can recover only if he or she proves that the defendant acted with common law malice of this sort. This standard appropriately balances the plaintiff's right of recovery in tort against the defendant's free exercise rights. An action taken to benefit the church at the expense of someone else should not be protected. The common law malice standard closely parallels the common-interest privilege applied in religious defamation cases. 126 The Restatement (Second) of Torts notes that "[t]he common interest of members of religious.., associations is recognized as sufficient to support a privilege for communications among themselves concerning the qualifications of the officers and members and their participation in the activities of the society." ' 27 If such comments are made maliciously, however, the privilege is lost. 28 Similarly, the state interest in protecting religious conduct undertaken maliciously is less than that in protecting other religious conduct. Therefore, when balancing interests in a case alleging intentional infliction of emotional distress from religiously motivated conduct, recovery should be allowed only if the defendant's actions can be proven to be motivated by malice.
The Standard of Proof
While the standard of proof in civil cases is a preponderance of the evidence, I propose that a standard of clear and convincing evidence be applied to cases alleging intentional infliction of emotional distress based on religiously motivated conduct. The Supreme Court applied this heightened standard in defamation law to tip the balance in favor of free speech rights. 29 Similarly, raising the standard of proof to clear and convincing evidence for claims of intentional infliction of emotional distress against religious defendants would put a thumb on the scale in favor of the free exercise of religion. This "thumb" would help to limit any possible chilling effect created by allowing recovery because religious actors will know that plaintiffs must prove all elements of the tort, including common law malice, by clear and convincing evidence. 30 
The Burden of Proof
The definitional balance I propose requires no burden shifting. In defamation law, the defendant initially bore the burden of proving truth because it was an affirmative defense. The Supreme Court shifted the burden to the plaintiff to prove falsity in order to avoid any chilling of protected speech. 131 In intentional infliction of emotional distress suits, however, defendants bear no such burden. As in defamation cases, plaintiffs must prove all elements of the tort-they have the burden of proof. Thus, a definitional balance that accounts for the free exercise implications of allowing recovery for intentional infliction of emotional distress requires no change in the common law assignment of burdens.
Limitations on Remedies
Finally, I propose limits on damages. The definitional balance employed in defamation law limits the types of damages that can be recovered because the risk of large awards would increase the chilling effect on speech. 3 2 This same risk exists in intentional infliction of emotional distress cases, and therefore limits on damages are appropriate.
When juries have considered cases of intentional infliction of emotional distress based on religiously motivated conduct, they have tended toward large damages awards. 33 36 the jury awarded a total of thirty million dollars: five million dollars in compensatory damages and twenty-five million dollars in punitive damages. 37 Awards of this size certainly threaten to chill religious activity. Groups faced with this open-ended potential for damages must either limit their religious conduct to activities that they are sure will not subject them to liability or continue their activities and risk large damages awards.
Many courts have acknowledged that the risk of large damages awards constitutes the major underlying threat to free exercise that stems from allowing recovery for intentional infliction of emotional distress. For example, in Murphy v. International Society of Krishna Consciousness, 3 8 the court noted that a religious actor "cannot be forced to choose between censoring its religious scriptures to remove material which may be offensive to contemporary society and paying tort damages for the privilege of maintaining unpopular religious beliefs. 139 As in defamation cases, the state has an interest in allowing recovery for actual injuries, not in allowing individuals to punish groups for holding unpopular religious beliefs. For this reason, punitive and exemplary damages should not be allowed in suits alleging intentional infliction of emotional distress based on religious conduct. 4 ' Furthermore, even determining compensatory damages in these cases is difficult. As noted in Section L.A, compensatory damages in such actions often serve to punish the defendant, because actual damages are difficult to calculate when the sole injury suffered is severe emotional distress. One solution "might be to limit plaintiffs to actual pecuniary losses in such cases, perhaps with some provision for attorney's fees. This scheme would actually compensate plaintiffs for provable losses while avoiding the imposition of penalties on religiously motivated persons and groups .... , 14 ' By limiting damages in these ways, the definitional balance would appropriately favor the free exercise of religion, allowing plaintiffs to recover for their demonstrable injuries while minimizing the consequent chilling effects.
C. An Application of the Definitional Balancing Approach
The definitional balancing approach outlined in this Note would increase individuals' ability to predict the outcome of tort litigation stemming from religiously motivated actions. The facts of Wollersheim v. Church of Scientology1 42 provide an example for a hypothetical application of this balancing test. In Wollersheim, the plaintiff was a member of the Church of Scientology who attempted to leave the Church. Each time he considered leaving, Church members threatened to apply their retributive doctrines against him. The court held that these doctrines were religiously motivated. In addition, the court decided that the Church of Scientology initiated specific retributive doctrines with the intention of destroying Wollersheim's business and with knowledge of his deteriorating mental condition. 143 The Church identified Wollersheim as "suppressive" and therefore authorized that he be "neutralize [d] ," "economically, politically and psychologically."'"
The Wollersheim court conducted a lengthy, traditional free exercise balancing analysis. It considered whether each Church action that allegedly inflicted injury warranted First Amendment protection. For each, the court concluded that no protection was warranted. 45 Although the court treated this as an easy case, a more rigorous application of the traditional free exercise analysis indicates that it should not have been so simple.
The basic free exercise question is whether allowing recovery in tort constitutes a narrowly tailored means to serve a compelling state interest. The court's discussion of "auditing" provides insight into its reasoning.' 46 Arguing that many religions seek to force individuals to conduct intensive selfreflection, the court determined that voluntary auditing might be protected by the First Amendment even though it may cause psychological injury to some members.1 4 7
Nevertheless, the court distinguished the auditing of Wollersheim because it was conducted in a coercive environment. It concluded that Wollersheim was coerced because his position in the Church alerted him to the retributive doctrines-he knew the risks of refusing auditing. 48 The court held that the state had a compelling interest in preventing such coercion. Unfortunately, the court did not explain either the link between knowledge of possible punishments and coercion or the link between coercion and a compelling state interest. Ignoring these issues, however, made the case an easy one for the court to resolve.
Unlike the ad hoc free exercise balancing analysis used by the Wollersheim court, the definitional balancing test outlined in this Note can be applied in a straightforward manner. Moreover, a court's decision under the definitional balancing test would be predictable. The plaintiff would have the burden of proving by clear and convincing evidence that the Church maliciously engaged in extreme or outrageous behavior that intentionally or recklessly caused severe emotional distress; if a jury found for the plaintiff, damages would be limited. demonstrates that the Church would still be liable but that the damages awarded in the case would be significantly lower. Under the proposed test, the plaintiff would have to prove each element of the action by clear and convincing evidence, specifically common law malice and the elements of the intentional infliction of emotional distress tort. First, the plaintiff would have to prove common law malice on behalf of the defendant, which could be demonstrated in this case. The Church's policies specifically were held to be retributive in nature. Moreover, the Church did not act with any intent to help Wollersheim, but rather wanted to punish him for choosing to leave the Church. Even while he was a member of the Church, he often was coerced to continue exercises that he wanted to stop because he believed they were worsening his psychological condition. Thus, the Church was motivated "by hostility toward the plaintiff or by a desire to benefit the group... at the plaintiff's expense," 4 9 and therefore acted maliciously.
Second, the elements of the tort of intentional infliction of emotional distress must be considered. The Wollersheim court conducted an extensive and correct analysis of this question. 5 0 Under the proposed definitional balance, the plaintiff would have to prove each element by clear and convincing evidence, as opposed to the preponderance of the evidence standard used by the court. The facts of Wollersheim at least would raise a question for the jury as to the existence of each element.
Finally, if a jury found that the plaintiff had proven all elements by clear and convincing evidence, the amount of damages would be limited. In the actual case, the jury awarded compensatory and punitive damages."' Under the proposed definitional balance, however, punitive damages would not be available. Although the Church acted with malicious intent, the underlying religious motivation protects it from punishment for the challenged actions. But the Church could still be forced to pay compensatory damages.
2
Wollersheim would likely recover under the definitional balance proposed in this Note. Although the court treated the case as an easy one under traditional free exercise analysis, the case is not so clear when the traditional test is rigorously applied. Under the test applied in this Note, however, the case would be straightforward. When constitutional rights are at issue, courts often perform an ad hoc balancing test, weighing societal interests against an individual's interest in exercising a fundamental right. In defamation law, however, the Supreme Court has adopted a definitional balancing test, changing the definition of the tort itself to reflect the appropriate balance between free speech rights and the right to recover for injury to reputation. This Note has argued that courts should follow the lead of defamation law and adopt a definitional balancing approach to claims alleging intentional infliction of emotional distress based on religiously motivated conduct. The intentional infliction of emotional distress tort presents the same need to balance constitutional rights against the right to tort recovery, has the same problem of a chilling effect and, like defamation, can be resolved most consistently through the adoption of a definitional balancing test.
